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SUMMARY

On November 21, 2003, the Enforcement Bureau filed a Motion seeking to retroactively
impose the Federal Communications Commission’s newly announced forfeiture standard for
faiture to contribute to federal universal service and telecommunications relay services support
mechanisms on Business Options, Inc (the “Motion™)

The Motion violates the notice requirements of the Administrative Procedure Act as well
as the fundamental principles of fairness that those notice requirements were designed to protect.
In addition, retroactive imposition of the recently articulated standard would contravene the
general proscription against retroactive imposition of rules and policies.

The Enforcement Bureau’s Motion is, and can only be, a Motion to enlarge or change an
issue under Section 1.229 of the Commission’s rules, and the Enforcement Bureau has utterly
failed to satisty the requirements of that rule.

The notice of apparent liability on which the Enforcement Bureau relies does not
consutute a final order and thus cannot be relied upon as precedent as a matter of law. This
notice ol apparent liability also contains signtficant errors that may result in its dismissal, and
certainly renders it unusable in this case Finally, the proposed increase in the forfeiture amount
is not warranted in this case, and would also be arbitrary, capricious and excessive.

The Moton should be demed.



Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D C. 20554

In the Matter of ) EB Docket No. 03-85
)
Busimess Options, Inc ) File No. EB-02-TC-151
) NAL/Acct. No. 30033217002
Order to Show Cause and ) FRN: 0007179054
Notice of Opportunity for Hearing )

To Chief Admmustrative Law Judge
Richard L. Sippel

Business Options, Inc.’s Opposition to the
Enforcement Bureau’s November 21, 2003 Motion

Busincss Options, Inc. (“Business Options™), by its counsel, hereby submuts its
Opposition to the Enforcement Bureau’s November 21, 2003 motion, which the Enforcement
Bureau styted a “Motion to Clarify Issuc ()" (the “*Motion™).

Introduction

The Motion sufTers [rom multiple procedural and substantive flaws, and accordingly
should be denied.

First, the Motion violates the notice requircments of the Administrative Procedure Act
(“APA”) as well as the fundamental principles of fairness that those noticc requirements were
designed to protect.

Second, retroactive imposition of the Globcom NAL (defined herein) would contravenc

the general proscription against retroacttve imposition of rules and policies

DO - 10373703
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‘Third, despite the Enforcement Bureau's transparent attempt to opt-out of the
Commussion’s /learing Proceeding Rules’ governing this proceeding, the Motion 1s, and can
only be, a Motion to enlarge or change an issuc under Section 1.229 of the Commussion’s rules,”
and the Enforcement Bureau has utterly failed to satisty the requirements of that rule. Counsel
for the Enforcement Burcau cxpressly conceded mn a November 5, 2003 hearing 1in this
proceeding “'that was set purely at the request of the Enforcement Bureau” (the “November 3th
[earmg”™)' that in the notice ol apparent liability on which the Motion sceks to rely (the
“Globcont NAL™),! the Comnussion announced a significant policy change that the Enforcement
Burcau sccks 1o retroactively apply to this case [t1s disingenuous for the Enforcement Bureau
to suggest that 1ts Motion 1s a mere clanfication of anything, when it already admitted that the
Mouion seeks to retroactively apply a sigmificant policy change announced by the Commission m
the Globcom NAL

Fourth, notices of apparent liability do not constitute final orders and thus cannot be

relied upon as precedent as a matter of jaw

See 47 C.F R, §§ 1.201 ef seqg (2002).
See 47 C.FR §1229(2002)

See Transcript of November 5, 2003 Hearnng, Bustness Options, Inc., Order to Show Cause,
at 12 (cmphasis added), attached hereto (“7ranscript”)

Sec Globcom, Inc d/bla/ Globcom Global Communications, Apparent Liability for

Forfeiture, File No. EB-02-1H-0757, NAL Acct No. 200332080015, Notice of Apparent
Liability for Forfeiture and Order, FCC 03-231 (rel Sept. 30, 2003) (Globcom NAL)

DCT 19a S703
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Fifth, the Globcom NAL contains sigmficant errors that may result in 1ts dismussal, and
cerfainly render 1l unusabie tn this casc

Ftnally, the proposed increase i the Base Forferture (defined herein) amount 1n the
Globeom NAL 1s not warranted in this case, and would also be arbitrary, capricious and
excessive

Background

On Apnl 7, 2003, the Commussion released 1ts Show Cause Order 1n this proceeding’
allegimg, among other things, that Business Options failed to file the required
Telecommunications Reporting Worksheets with the National Exchange Carrier Association
(“NECA™) (FCC Forms 499-A, 499-Q, and 457), in willful or repeated violation of Section
64 1195 of the Commission’s rules © Telecommunications Reporting Worksheets are (orms on
which carriers report their interstate and mternational telecommunications revenues to NECA
which passes the information on to the Universal Service Adnumistrative Company (“USAC”),
the company to which the Commussion has delegated responsibility for managing federal
universal service funding mechanisms, and the telecommunications relay service (“TRS”) fund,

which manages TRS contnbutions and payments.

S See Business Options, Inc , Order to Show Cause. 18 FCC Red 6881 (2003) (“Order to Show
Cause™)

°© Seeud aly 27-28.

1301 195787 05
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December 5. 2003

On July 15, 2003, the Enforcement Bureau filed a Motion to Enlarge Issues in this
proceeding, in which it sought to add an 1ssuc to those raised in the original Show Cause Order’
Specifically, the Enforcement Bureau alleged m its Motion to Enlarge Issues that Business
Options not only failed to report its revenues 1n 1ts Tcleccommunications Reporting Worksheets,
but also failed concomitantly to contribute to universal service and TRS fundimg mechanisms.
For the purposes of clarity, this would be analogous to the Intcrnal Revenue Service first alleging
that a taxpayer failed to file tax returns, and then amending the complamt to further allege that
the taxpayer failed to pay required taxes pursuant to those same tax returns.

Despite the fact that a serious question existed as to whether the Motion to Enlarge Issues
should be accepted for filing (the motion was filed out of time and the Enforcement Bureau
falled 1o show that the reason for the late filing was due to newly discovered cvidence), Business
Options made an internal dccision not to contest the Motion to Enlarge Issues for a variety of
reasons, including resource limitations and a desirc to demonstrate good faith and contrition to
the Commission Business Options acknowledged that it fatled to file required
Telecommumnications Reporting Worksheets and contribute to universal service and TRS funding
mcchanisms. The evidence 1s clear that Business Options was simply unaware of the filing and
coniribution requirements until mid-2002  Rather than engage 1n a fight with the Enforcement

Bureau on purcty procedural grounds Business Options decided not to contest the Motion to

See Motion to Enlarge Issues.

DO 193737453
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EB Docket No 013-83

File No EB-02-TC-15]
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FRN 00067179054

December 3, 2003

Enlarge Issues and mnstead committed to comply with its reporting and contribution obligations.
The Motion to Enlarge Issues was granted on August 20, 2003

On September 30, 2003, the Commussion tssued the Globcom NAL n which the
Commuission announced a significant policy change 1n the enforcement action it intends to take
aganst carriers that fuil to contribute to universal service and TRS mechanisms (again, counscl
for the Enforecment Bureau conceded in open court that the Globcom NAL represents a
Commussion policy change. so that issue 1s not contested between the parties) By way of
background, in a series of cases, the Commuission has sct forth its methodology for imposing
lorfertures on carriers that fail to properly contribute to federal universal service support

mechanmsms.” The prevailing methodology has been as follows: a base forferture of $40,000

* See Business Opuions, Inc , Memorandum Opimion and Order, FCC 03M-33 (rel Aug. 20,
2003)

Seecg,

o PTT Telekom, Inc , Notice of Apparent Liabtlity for Forfeiture, 16 FCC Red 7477 (2001)
(“PTT Telekon™) (sceking a base forfeiture penalty of $40,000, plus approximately one-
half of the unpaid universal service contribution for two representative months, for
willful and repeated violations of its obligation to contribute to universal service support
programs, with an upward adjustment of $45,500, faillure involved a contribution
shortfall of approximately $925,000);

o North American Telephone Network, LLC, 15 FCC Red 14022 (2000) (“North American
Telephone Network™) (seeking a base forfeiture penalty of $40,000, plus approximately
onc-hall of the unpaid universal service contributions for two manths; fatlure involved a
contribution shortfall of over $800,000);

(Cont'd on following page)

D1 - 19375703
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($20,000 for cach ol two months of nonpuyment™) (“Base Forfetture™),"

plus “an amount that
is approximately one half of the unpaid universal service contributions for two representative
months.”' In the Giohcom NAL, the Commission departed from precedent by (1) proposing to

dramatically increasc its standard base forfeiture from $40,000 to $240,000, and (1) imposing a

penalty amount onc half of all outstanding unpaid universal service amounts (not just two

months) Although the Commussion nusquoted and misapplied 1ts own precedent 1n a way that

(Cont'd from preceding page)

o America’s Tele-Network Corp , Notice of Apparent Liability for Forfeiture, 15 FCC Red
20903 (2000) (“America's Tele-Network Corp ) (sceking a base forfeiture penalty of
$40,000, plus one half of the unpaid umiversal service contributions for two months, plus
an upward adjustment of $51,329, failurc involved a shortfall of $964,808 52),

o ftellicall Operator Services, Notice of Apparent Liability for Forfeiture, 15 FCC Red
13539 (2000) (“Intellicall} (seeking a base forferture penalty of $40,000, plus one-half
of the unpaid umversal service contribution for two months, plus a downward adjustment
of $1301,613, failure involved a contribution shortfall of over $2 million),

o  Matrix Telecom, Inc , 15 FCC Red 13544 (2000) (“Matrix™) (seeking a base forfeiture
penalty of $40,000, plus one-half of the unpaid universal service coninbutions for two
months, plus a downward adjustment of $76,614, failurc involved a shortfall of over $1
million); and

o ConQuest Operator Services Corp , Notice of Apparent Liability for Forfeiture, 13 FCC
Red 16075 (1998) (“Conguest™) (seeking a base forfeiture penalty of $20,000, plus one-
half of the unpaid umversal service contributions for one month, failure involved a
shortfall of over $750,000). See also ConQuest Operator Services Corp , Order of
Forfetture, 14 FCC Red 12518, 12524 at Y 13 (“Conguest Order’’).

" See Globcom NAL aty] 25
" See PTT Telckom at 74799 7 See also Intellicall at 13541-13542 9 8, America's Tele-

Nerwork Corp at 20906 4 9, Matrix at 13546-13547 4 8; and North American Telephone
Network at 14024-140259 9.

DO - T93737 04
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FRN 0007179054

December 5, 2003

would aiso result in a dramatic increase m the standard additional penalty this error may have
been madvertent

The Enforcement Burcau in this case seeks 1o retroactively apply the Globcom NAL to
this case, cven though the Glohcom NAL was 1ssued six months after the Show Cause Order was
released, two and one-half months after the Motion to Enlarge issues was filed, and more than a
month after it was granted.

Argument

The Motion s deficient in many ways  First, the Motion violates the notice requirements
of the APA as well as the fundamental principles of {arrness that those notice requirements were
designed (o protect  Second, retroacttve imposition of the Globcom NAL would contravene the
gencral proscriplion agamst retroactive imposition of rules and policies, and the Enforcement
Bureau has certamnly failed to satisfy the strimgent test for doing so under relevant precedent
Third, the Motion s, and can only be, a Motion to enlarge or change an i1ssue under Section
1.229 of the Commussion’s rules,'’ and the Enforcement Bureau has utterly failed to sausty the
requirements of that rule  Fourth, notices of apparent hability do not constitute final orders and
thus cannot be rehed upon as precedent as a matter of law  Fifth, the Globcom NAL. contains

significant errors that may result in its dismissal, and certainly render 1t unusable 1n this case.

= See Globcom NAL at 4 27

1 See 47 CFR § 1229 (2002)

DT 197047
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December 5, 2003

Fimally, the proposed mcrease 1n the Base Forfeiture amount 1s not warranted in this case, and
would also be arbitrary, capricious and cxcessive.

| The Motion Does Not Satisfy the Administrative Procedure Act’s Notice
Requirements and Violates Fundamental Principles of Fairness

As Chict Admimistrative Law Judge Sippel noted in the November Sth Hearing, the
Enforcement Burcau’s Motion 1s not only “difficult on the opposing party,” but also implicates
“the basics of notice and fairness and cverything that was done back in 1942 . by this great
Commussion and the committee that put the APA together 7™

The Enforcement Burcau has conceded that the Glohcom NAL, by 11s own lerms,
represents a significant pohcy change for the Commission vis-a-vis the enforcement action it
intends to take on a going-forward basis against carriers that fail to file reports and contribute to
universal service and TRS mechanisms  In the November Sth Hearmg, which was nstituted
purely at the request of the Enforcement Bureau, the Enforcement Bureau expressly conceded
that the Gloheom NAL constitutes a policy change on the part of the Commission

Chief ALJ Sippel- Did I hear you rnight in saying that Globcom, then, that constituted
what you stated 1s a policy change”

Mr. Shook Yes"”

The Giobeom NAL wself states

14

See Transcript at 24,

" See Transcript at 22 - 24,

DCT 19503703
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December 5, 2003

Previously, even in cases of longstandmg faiiures to pay universal service contributions,
we assessed forfertures on only a portion of the violations  Thus, in ConQuest, we
assessed a forferture only for a single month of nonpayment, even though the carmer had
been dchinguent for more than etght months Approximately one year later, we
assessed forfertures for two months of nonpayment More than three years have
passed since the ConQuest decision, and the time has come to implement a
substantially greater forfeiture amount in order 1o deter carriers from violating our
universal service contribution and reporting rules.

The present casc clearly demonstrates that our prior methoed of assessing forfeitures has
not adequately deterred carriers from violating our umiversal service contribution and
reporting rules Therelore, we are now mmcreasing the number of months of
nonpayment on which we assess the forfeiture amount  We will now propose substantial
forfertures for each of Globcom's universal service-related violations within the past
vear ¢

In short. 1n 1ts Globcom NAL the Commission announced a policy change, pursuant 1o which it

proposes to dramatically increase its cstablished forferture penalties in the hopes of deterring

future carmiers from failing to comply with 1ts universal service reporting and contribution rules

The Enforccment Bureau now seeks to retroaclively apply the new policy announced in the

Globeom NAL 10 this case in violation of the Retroactivity Doctrine described below. The

Retroactivity Doctrine 1s derived from fundamental notions of fairness and equity.'’” The APA,

itself imposes a fairness principle requinng that a party to an adjudicatory proceeding be advised

of the facts and law asserted.'™ Such lar notice 15 eritical because 1t dictates a party’s conduct

throughout the course of an entire adjudicatory proceeding with respect to discovery, htigation

(B8

Globeom NAL at 4 25 - 26 (emphasis added)
See Cassell v FCC, 154 F.3d 478, 486 (D.C. Cir. 1998) (“Cassell”).

Sec Rapp v US Dept of Treasury, 52 F.3d 1510, 1519-1520 (10th Cir. 1995) See afso 5
USC. §554(b)3)(2002)

1937707
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FRN 0007179054

December 5, 2003

stralcgy, settlement negotiations, ctc

As explamed more [ully below, Commission precedent 1s quite clear on the appropriate
forferture penally that should be applied in cases mvolving carriers that fail to contribute to
universal service mechamsms  Through its Motion, the Enforcement Bureau sceks, shortly
before trial. to apply a newly announced, but not yet final (or tested), polhicy change of the
Commission that would increase the maximum potential penalty by nearly $1,000,000 over
what was previously permitted The Motion should be demed for a host of reasons described
herein. Most importantly, 1t violates “notions of equity and fairness ™"

The Enforcement Burcau’s motive in filing the Motion 1s insidious  When the Show
Cause Order was 1ssued, the Enforcement Bureau’s corc allegation was that Business Options
madc misrepresentations or violated its duty of candor to the Commussion The evidence has not
stpported that claim  Facimg a loss on 1ts primary claim, the Enforcement Bureau filed 1ts
Motion to Enlarge ssues, in which it sought (o bring universal service 1ssues to the forefront of
this case But the Commussion’s forfeiture precedent for failure to pay universal service
contributions 1s well defined, and the Enforcement Bureau appears to have decided that the
maxtmum forferturc 1t could impose was inadequate for 1ts purposes. In short, the Enforcement

Bureau quickly fabricated the Glohcom NAL, then sought to retroactively apply 1t 1o Business

Opuons, to salvage i1s case. This cannot be allowed

" See Cassell at 486

10
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11 The Motion Impermissibly Seeks to Retroactively Apply a Commission Policy
Change

The Enforcement Bureau's atlempt to relroactively 1mpose the Commuission’s newly
cnunciated forforture standard for farlure 10 contnbute to universal service support mechanisms 1s
improper and violates established precedent

The DC Circuit cxamined the so-called Retroactivity Doctrine in its recent Ferizon
decision.™ In Verizon, the D.C Circunt stated that the Retroactivity Doctrine “1s a robust

doctrinal mechamism for alleviating the hardships that may befall regulated parties who rely on

‘quasi-judicial’ determinations that arc altered by subsequent agency action.”™' In analyzing

thesc potential hardships, the D C Circuit discussed a series of cases addressing retroactive
application of agency actiens  “the governing principle 1s that when there 1s a substitution of
new law for old law that was reasonably clear, the new rule may justifiably be given
prospectively-only effect in order to protect the settled expectations of those who had rched on
the preexisting rule

In the mstant case, the Enforccment Bureau’s attempt to use the Globcom NAL

retroactively cannot overcome the Retroactivity Doctrine’s legal hurdles. Courts have often

* See Verizon Tclephone Compames, et al v. FCC, 269 F.3d 1098, 1109 (D.C Cir 2001)
(“"Verizon™)

A Seed

= See1d  Sce also Williams Natural Gas Co v FERC, 3 F.3d 1544, 1554 (D.C. Cir 1993)

11
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cmployed a five prong test 1n determning whether the Retroactivity Doctrine can be overcome,”
and the Enforcement Bureau f(ails each prong. We lake each in tum  First 1s whether the
particular case 1s one of first impression It clearly 1s not, as there are multiple cases addressing
the appropriate forfeiture applicable 1o carricrs that fail Lo contnibute to federal umversal service
mechanmisms  Second 1s whether the new rule represents an abrupt departure from well
established practice or merely attempts to fill a void in an unsetiled area of law  The proposed
new rule proposes a dramatic and abrupt departure from existing precedent, such that it would
mcrease the maximum potential penaltics twenty-fold. Third 1s the extent to which the party
agamst whom (he new rule 1s apphed relied on the former rule. As discussed 1n greater detail
herem, Business Options dechned to oppose the Enforcement Bureau’s Motion to Enfarge Issues
because 1t understood the maximum penalties 1t faced under established precedent. Fourth, the
degree of the burden which a retroactive order imposes on a party. Business Options would face
penalties that arc nearly $1,000,000 higher under the newly announced pohicy, a fine which 1t
could not bear. Fifth, the statutory interest in applying a new rule despite the rcliance of a party
on the old standard The Enforccment Bureau and the Commission have nothing to gain (except
communicaling to industry participants that the system can act irrationally). If they prevail on

the legal 1ssue, they would have a favorable precedent, and they stull would be entitled to assess a

forfeiture consistent with applicablc law

* See Retail, Wholesale & Dep’t Store Union v NLRB, 466 F.2d 380, 390 (D C Cir. 1972).

X0 - 1aa™y7 el
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FRN 0007179054

December 5, 2003

[n short, despite the Enforcement Bureau’s vacuous attempt to characterize its Motion as
seckimg clanification of an 1ssue, 1t in facts seeks to retroactively substitute a newly proposed rule
for an cxistmg one The Enforcement Burcau admitted as much. In such a case demal of
rctroactive application of (he new rule 1s mandated *  As articulated by Justice Scaha
“Adjudication  has future as well as past legal consequences, since the principles announced
an adjudication cannot be departed from n future adjudicanons without reason ™ The
Enforcement Burcau 1s attempting to do just that, and 1t should not be permitied.

1 The Motion Is An Untimely Motion to Enlarge or Change an Issue, and the
Enforcement Bureau Has Utterly Failed to Satisfy the Test for its Consideration

By styling its Molion a “motion to clarfy an 1ssue,” the Enforcecment Bureau has not
treated Lhus tribunal to a fair assessment of the 1ssues  The Motion does not seek to clanfy
anything, and characterizing it as such 1s simply improper The Enforcement Bureau seeks only
to substitute a new policy announced by the Commussion for the old policy in effect at the time
the Show Cause Order and Moiton to Enlairge Issues were 1ssued The only possible proper
procedural vehicle for such an attempt 1s the filing of a motion to cnlarge or change an issue
under Section 1 229 of the Commission’s rules ™ Clearly, the Enforcement Bureau examined the

prescriptions of that rule and decided that it could not satisfy them  Notably, the Enforcement

“ See Verr-on at 1109 (citation omitted).
7 Sec Bowen v Georgetown Univ Hospital, 488 U.S. 204, 216-217 (1988).

* See 47 CF.R §1229(2002)

DO 193787 1
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Bureau does not even cite any enabling rule for the instant Motion, since there is none
Rather, in a footnotc the Enforcement Bureau states that the Motion “follows™’ the November
Sth Hearrng and subsequent order setting a procedural schedule for briefs (“Order FCC 03M-
477).

While the Enforcement Burcau docs not advance the argument that Order FCC 03M-47
authonized the filing of the instant Motion (as 1t reasonably could not) it suggests as much But
this 1s not the case In both Order FCC 03M-47 and in the November 5th Hearing, Chiel
Admunstrative Law Judge Sippel expressed grave concern regarding the “adequacy and
timelmess™ of the 1ssues raised i the Molion- “we have ex post facto 1ssues. We've got notice
1ssues We've got all kinds of 1ssues here ™™ Accordingly, Chief Admmistrative Law Judge

LR

Sippel stated that he 1s “certainty not going to give a bench ruling”™ on the issues, and the only

logical coursc would be 1o set a briefing schedule.” Imtially, Chief Admimistrative Law Judge

Sippel stated that “we probably ought to trcat this  as a motion to amend,” but then stated that

¥ See Motion at FN 1

* Busmess Opnions, inc , Order, FCC 03M-47 (rel Nov 7, 2003).
* Transeript at 37
v Id

Yo ld 32
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the Enforcement Bureau was “cntitled to tts nghts™ in terms of tithing 1its Motion.” The
Enforcement Burcau has no right to file 2 motion to clarfy an issue here -- the rules simply do
not provide for such a thing The rules do provide, howcver, for motions to enlarge or change
1ssues. The Enforcement Bureau cannol simply opt-out of the prescriptions of that rule by titling
1ts Motion something other than what 1t 1s.

Even it the Enforcement Burcau were to have styled 1ts Motion a motion to enlarge or
change an 1ssue under Section 1,229 of the Commission’s rules, the Motion still must fail
Scction 1.229 slates that motions (o cnlarge or change i1ssues must be filed within 15 days after
the order designating the case lor hearing has been published 1n the Federal Regisier, or, 1f based
on newly discovered facts, within 15 days afler such facts are discovered (movants must show
with specificily that new facts gave risc to the new claim) ™ Section 1 229(b)(3) states that such
motions shall be granted only for good causc shown for the delay ™ In the absence of good cause
for the late filing, “the motion to cnlarge will be considered fully on its merits 1f (and only 1f)
mitial examination of the motion demonstrates thal 1t raiscs a question of probable decisional

significance and such substantial public interest importance as to warrant consideration in spite

Yo fdoat 38-39
T See 47 CFR §1229(b)(2002).

Yo See 47 CF R §1.229(b)(3) (2002).
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of its unttmely filing” (the “Exception”) ¥ The Motion clearly fails each prong of the test
outhned in Section | 229 of the Commussion’s rules as well as the Exception
First, the Show Cause Order was published in the Federal Register on Aprdl 29, 2003, so

0

a motion 1o enlarge or change an 1ssue would clearly be untimely.™ The Enforcement Bureau
has not even alleged, as 1t could not, that there are any new facts that give rise to the instant
Motion Indeed, 1t 1s a substitution of newly announced policy that i1s at 1ssue. Thus, 1t 1s beyond
dispute that the Enforcement Bureau fails the first two prongs of the test.”

As for the Exception, the Enforcement Bureau does not even come closc to satisfying it
There 1s neither *“a question of probable decisional significance™ nor a “substantial public
interest’” consideration at 1ssuc here  As explained more fully below, the Globcom NAL 1s not a
final order It has not yet been tested at any level, either through the adjudicatory process

applicable to notices of apparent hability or in any other way Second, the Globcom NAL

contains grave crrors that may result i 1ts dismissal, and certainly warrants 1ts modification.

47 CTR.§ 1.229(c) (2002)
» See 68 FR 22699 (2003)

Notably, despitc Business Options™ non-opposition, the Enforcement Bureau’s first Motion to
Enlarge Issues (ailed the first two prongs as well. First, it was late filed. Second, the
Enforcement Burcau argued that 1ts Morion to Enlarge fssues was based on newly discovered
facts, 1 e , that Business Options failed to contribute to federal universal service mechanmsms
This argument was found to be implausible smce the Commission had already alicged in the
Show Cause Order that Busimess Options failed to file its Telecommunication Reporting
Worksheets, which are used to calculate umiversal service obligations. The Motion to
Enfarge [ssues was granted, however, under the Exception,
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Third, there 1s an entire doctrine of admimistrative law that strongly disfavors retroactive
apphcanion of pohcy changes Finally, the Enforcement Bureau’s position will 1n no way be
compromised through demal of the Motion [ successful, the Enforcement Bureau would still
prevall on the issuc itself (fatlure to properly report and contribute to federal universal scrvice
and TRS mechanisms), and would sull be entitled to assess a forfeiture That forfeiture would
merely have to be consistent with existing policy, as opposed to the radically new policy that
would dramatically increasc the maximum possibic forferture.

In short. the Motion 1s irretrievably deficient rom a procedural standpoint, and thus
should be rejected on those grounds alone  Evcen if the subslantive flaws in the Motion were to
he considered, the Motion would sull fail

v The Globcom NAL Is Not a Final Order and Cannot Be Used as a Precedent

The Comnussion has conclusively found that notices of apparent liability do not
constitute final orders ** According o the Commuission, since notices of apparent liability are not
final they are not subject to petitions for reconsideration,” and thus they are not subject to

judicial review * In short, the phrase “noticc of apparent liability” says 1t all -- 1t 1s merely a

¥ See Notice of Apparent Liabiliny for Forferture of KGNT, Inc | Licensee of FM Broadcast
Statton KGNT(FM), Smuthfield, Utah, Facility 1D #38274, Forfeiture Order, 16 FCC Red
4656, 4658 {2001) at FN 8

o See id

“ See 47 CF R § 1.106 (2002)
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notice (and thus not a final order), and 1t 1s of apparent hability (meanmg that habihty may not
be imposed af all, or the proposcd remedy may be wholly inappropriate) In short, until such
time as a final order 1s 1ssued, a notice of apparent liability cannot be used as precedent, and a
proposed policy change contaimed 1n a notice of apparent hability 1s not Commussion policy --
Just as a proposed rule 1n 4 notice of proposed rulemaking does not constitute an etfecttve rule.
Indeed, in the rulemaking context proposed rules are often rejected in their entirety, modified
substantially, or adopted.

Attempled rehiance on the Globeom NAL 1s particularly inappropnate.  First, 1l was just
1ssued, and the mital response to 1t was due on November 21, 2003, Thus, 1t has not yet been
subjected to the rigors of the adversarial process  Second, and as explained more fully below, 1n
the Globcom NAI the Commission misrepresented 1ts own precedent, perhaps inadvertently, in a
way that resulted 1n a proposed forfeiture that 1s far in excess of what the Globcom NAL purports
to seek  Third, apphcation of the Globcom NAL as precedent n this case would effectively
disserve the public interest by conveying inherent mstability and unreliability of the law 1n
Commission enforcement proceedings  Sincc the Globcom NAL 1s not a final order, and since 1t

1s inherently unrchable, the policy change announced 1n 1t should have no bearing n this casc.

18
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V The Globcom NAL Contains Significant Errors That May Result in 1ts Dismissal,
and Certainly Render it Unusable in This Case

n the Globcom NAL, the Comnussion misapphed its own precedent By way of
background, 1n a series of cases, the Commission has set forth 1ts methodology for imposing
forfeitures on carriers that fail to properly contribute to federal universal service support
mechanisms ¥ As mentioned above, the prevaihing methodology 1s as follows: a base forfeiture
of $40.000 (520,000 for each “ol two months of nonpayment”),”” plus “an amount that is
approximately one half of the unpaid universal service contributions for two representative
months” (the “Additional Penalty”) ¥

In the Glohcom NAL, the Commussion proposcd o dramatically increase 1ts standard
Base Forferture from 840,000 to $240,000 The Commuisston discussed this charge at great
length. In a single sentence which misquoted and misapplied 1ts own precedent, however, the
Comnussion also proposed a sccond dramatic increase mn the standard Additional Penalty This
crror may very well have been the result of inadvertence, since 1t would clearly be impernussible

for the Commussion Lo dramatically alter 1ts precedent absent any notice or discussion

o See mfranote 9
= Globcom NAL at ¥ 25

13

See PTT Telokon, Intellicall, America's Tele-Network Corp, Matrix, and North American
Felephone Network
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Spcaifically, in the Globcom NAL the Commussion states, citing its existing precedent,
that the estabhished Additional Penalty 1s “one half of the unpaid umiversal service
contrtbutions,” and left off “for two representative months.™ Accordingly, the Commission
proposed an Additional Penalty of one half of the total amount billed Globcom, rather than one
half of the amount owed for twe representative months As discusscd above, Commisston
precedent 1s clear that the forfeiture “for nonpayment of tts universal service contributions
consists of two components™ — the Basc Forfeiture and the Additional Penalty. In the NAL, the
Commussion cxpressly stated that 1t was sccking to increase the Base Forfeiture from $40,000 to
$240.000 (which appears 10 be unwarranted and would be arbitrary, caprictous, and excessive),
but made no mention of the fact that 1t soughl to alter the standard Additional Penalty
Accordingly, the Commission set lorth no factual or legal basis for a departure from Additional
Penalty precedent

Thus, even 11 1t were determined that the Glohcom NAL were to apply here (which would
be improper as a matter ol law), a significant downward adjustment of the forfeiture penalty
wauld still be required, consistent with Comnussion precedent  Specifically, even1f it were

found that an Additional Penalty 1s warranted 1n this case, the maximum amount of the

o See Globcont NAL at 4 27.

tnd
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Additonal Penalty would be one half of the actual amount owed for two representative

months

We further note that the Globcom NAL was predicated on erroneous facts due to a
reporting error - However, these 1ssues will not be borne oul n their entirety until after the
cvidentiary process in the Globcom procceding 1s undertaken In short, the Globcom NAL
contains serious crrors and 1s based on crroneous facts, and there 1s a distinct possibihty that it
will etther be disimissed in its entirety, or significantly altered. Because of 1ts inherent
untehability, 1t cannot be used here

VI. The Proposed Increase in the Base Forfeiture Amount is Not Warranted in This
Case, and Would Also Be Arbitrary, Capricious and Excessive

Based on the facts of this case which reflect that Business Options was simply unaware
of s filing and payment obhgation, the Commission’s proposed increase in 1ts Base Forfeiture
amount from a maximum of $40,000 to $240,000 1n this mstance would be arbitrary and
capricious, and would be excessive in hght of the base forferture penalties assessed on snmilarly-
situaled carriers The evidence will reveal that Business Options did not intentionally violate the
Comnussion’s rules  Thus, an upward departure from previous forfeiture precedent 18 not
warranted, and 1s not 1n the public intcrest  Business Options contends that a downward
adjustment or cancellation of the proposed forfeiture 1n its entirety 1s appropriate

Maorcover, even under the facls as set forth in the Show Cause Order and Mouon to
Enlarge fssues, the Enforcement Burcau provided no compelling reason why this case presents

circumstances that warrant deviation from the standard forfeiture penalty it established on
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